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COPYRIGHT THE FUTURE: 

DEVELOPING A COPYRIGHT AGENDA FOR THE 21ST CENTURY

RESPONSE FROM ANTI-COPYING IN DESIGN 
ABOUT ANTI-COPYING IN DESIGN

Anti Copying in Design (“ACID”) was established in 1998. ACID is a trade association of design-led organisations, including product designers and manufacturers with a current membership of 1000+. ACID was originally established by designers for product designers and manufacturers as a hard hitting action group to address the escalating problem of design plagiarism. 

ACID’s key focus is to educate its members by providing comprehensive legal and commercial knowledge to protect their intellectual property rights and in particular their design rights. 

ACID is a member of the Alliance against Intellectual Property Theft (“the AAIPT”) and wholeheartedly endorses the submissions made by the AAIPT. ACID is likewise concerned with ensuring intellectual property rights are valued in the UK and strongly believes that a robust, efficient legislative and regulatory regime must exist to enable these rights to be properly protected.  

To date there have been 300 settlements on behalf of ACID members, over 3m recovered in costs and damages and ACID has undertaken over 2000 mediations. 

INTRODUCTION 

ACID welcomes this additional opportunity to lay out the vital role intellectual property plays in ensuring the UK’s economic and cultural well-being, and the damage and harm that the theft of this IP causes.  

ACID particularly welcomes the assurance given by the Intellectual Property Office (IPO) that the main thrust of this review is to ensure the UK is adequately equipped to support UK industry on the international stage.  

Almost all infringement of IP results, directly or indirectly, in lost revenue to its rightful owner and creator.  The UK’s copyright regime received a thorough review in 2006 as part of The Gowers Review into Intellectual Property.  ACID made a significant submission to the Gowers Review and Andrew Gowers commended ACID as one of 3 private sector organisations which stood out as good examples of ways in which public and industry awareness about IP can be increased. ACID’s members broadly agreed with the review’s findings – that the copyright regime is, on the whole, fit for purpose.  There were naturally some specific policy areas which required action, but it was clear that any outstanding issues were the result of how copyright law was administered and enforced as opposed to any major discrepancies with the system of copyright itself.  

While no area can stand still ACID maintains that the broad clean bill of health copyright received from Gowers remains true, even given the growth in new technologies.  

BACKGROUND

ACID’s members are primarily concerned with the design right laws enshrined within the Copyright, Designs and Patents Act 1988 (“CDPA”). However many of ACID’s members are also concerned with pure copyright issues. For example amongst  ACID’S members are architects who derive legal protection in their two dimensional artistic works. As regards both design right and copyright protection ACID is mainly concerned with issues relating to the enforcement and protection of rights, and the impact that infringement of these rights has on industry, businesses, communities and consumers.  

We were extremely pleased, therefore, to see acknowledged in the review that online piracy is “impacting on rights holders’ ability to determine and extract value from online activities”, that this “puts investment in current content and future innovation at risk and affects both creative artists and commercial rights holders” and that “it is important that rights holders are able to enforce their rights effectively”.  

QUESTIONS

Recognising creative input - Does the current system provide the right balance between commercial certainty and the rights of creators and creative artist?  Are creative artists sufficiently rewarded / protected through their existing rights?

It is perhaps obvious, but without creators there would be no intellectual property to protect.  We therefore strongly agree with the IPO that recognising this creative input is paramount to a functioning and thriving system of copyright.  

We are troubled by the suggestion that any creator can be “sufficiently” rewarded. What is sufficient is entirely subjective. ACID does not consider that creative artists are sufficiently rewarded. Other European countries, such as France, recognise far more the significant role played by creators than does the UK notwithstanding that the creative industries contribute approximately 8% to the UK’s GDP.

In any event even if the existing rights were sufficiently robust, ACID is concerned by the creeping move towards introducing more and more exceptions to copyright protection gradually undermining this legal protection.

Access to works - Is our current system too complex, in particular in relation to the licensing of rights, rights clearance and copyright exceptions? Does the legal enforcement framework work in the digital age?

This question considers two separate issues: 1) how copyright operates in practice – licensing, clearance and access (exceptions); 2) enforcement in the digital age.  

1) How copyright operates in practice

The document states that, “The boundaries of many copyright exceptions are unclear – creating uncertainty for both users and rights holders”.   

While there may be some trivial examples which demonstrate an element of confusion and uncertainty, we do not agree that this is necessarily created by the current copyright exceptions per se.  A great deal of thought and time went into the development of the current exceptions and ACID members do not believe that any significant changes are needed.  

The principles of copyright law have been enshrined for centuries. It is not acceptable to our membership to devalue this by gradually introducing exceptions simply because it appears fashionable to do so. In particular ACID would not support any widening of the principles of fair dealing or any move towards the US concept of fair use.

2) Enforcement of rights in the digital age

While the digital revolution has created many opportunities for owners and creators of content, questions remain as to the effectiveness of the current enforcement framework.  

The easy availability of illicit material also serves to perpetuate the belief that just because a development in technology has resulted in something being able to be accessed for free, it should therefore be made available for free.  

The scale of the threat to the creative industries and others whose copyright is available and being infringed online is of such a scale that if this issue of enforcement is not adequate addressed, the future of these industries looks very bad indeed.  

Specifically ACID members are increasingly discovering websites advertising copies of their products internationally. ACID members need to ensure that the laws on providing notice and take down of these sites are well enshrined in UK law.

We also need to stop thinking of the online environment as somehow different.  What is unacceptable and illegal in the physical environment does not suddenly become acceptable and legal simply by virtue of it taking place online.  Taking content, or infringing any form of intellectual property, without permission from the rights owner (whether that permission lies with a commercial rights owner or the original creator) is illegal.  There is a value and ownership attached in law which needs to be protected and enforced.   

There are a number of things the Government could do to ensure rights are properly protected and the law enforced in the digital environment:

1. Establish an online enforcement body to deal with digital copyright theft, with a remit to liaise internationally.

2. Introduce a deterrent to the civil damages regime.  So long as the current system simply requires those caught infringing to pay back, or compensate, the rights holder for the sum lost (sometimes only the cost of the license they should have had in the first place) there is no deterrence.  ACID has sent a comprehensive submission to the MOJ consultation on damages the findings which were due to be published by the end of 2007. ACID, along with other stakeholders, does not see any reason why IP issues could be separated from other issues and, therefore published in an expeditious manner. 

3. Provide greater training for trading standards in how to enforce copyright law in the online environment. 

4. Review the education syllabus and consider whether more could be done in schools to increase awareness of the importance of IP. E.g. the adoption of ACID’s “Educate to Protect” bid in response to the Creative Economy Programme, Commitment 17. 

Incentivising investment and creativity - Does the current copyright system provide the right incentives to sustain investment and support creativity?  Is this true for both creative artists and commercial rights holders?  Is this true for physical and online exploitation?  Are those who gain value from content paying for it (on fair and reasonable terms)?

There is no doubt that weak enforcement provides a disincentive to invest in and sustain creativity.  Without the confidence that rights and content can and will be protected it will be increasingly difficult to make the case for new business models.  As outlined above, this can be most clearly seen in the online environment where whatever new initiatives either artists or commercial rights holders undertake in order to make available their content it is very difficult to compete with free.  

ACID members frequently are involved in “pitching” their works to businesses. Without strong copyright protection there is a real risk that the content of their pitches will be stolen by competitors affording their business rivals an unfair advantage.

As regards fair terms we note that in some areas of collective licensing the Copyright Tribunal sets the rate. ACID members are concerned at the make up of the Tribunal consisting of one Chairman, Judge Fysh and two lay members. All the members of the Tribunal are users of copyright and not rights owners.  This creates a perceived bias in favour of users and against rights owners. We note that employment tribunals have on the panel one representative from the CBI or business and one from a Union. To achieve fairness the Copyright Tribunal should do something similar.

Authenticating and protecting works - What action, if any, is needed to address issues related to authentication?  In considering the rights of creative artists and other rights holders is there a case for differentiation?  If so, how might we avoid introducing a further complication in an already complicated world?  
“The copyright system does not require registration.  Nor does it require that works are of a certain quality or are commercial in nature.  In the online environment content is easily created, shared and disseminated.  A personal blog attracts the same protection as the works of a best selling author”

The above paragraph from this section in the review document neatly sums up just why copyright is such a strong system.  It does not discriminate according to quality, experience, money etc.  If you have created a piece of work then it is protected.  We do not see any need for this to change because of the digital age.  

ACID would, therefore, not support any move which would introduce a requirement on owners of copyright to register their right.  Such a move would strike at the heart of what makes copyright, in reality, such a simple system to understand.  Registration would introduce a complexity, made worse we hasten to add if there was a differentiation made between rights held by creative artists and commercial rights holder, and cost which would severely impact rights holders’ ability to protect their work.  

On the issue of authentication, it is difficult to recommend a solution without sight of any evidence which shows that this is in fact a problem.  Again, there is a danger that a simple system is made far too complicated.  However, there may be value in exploring some form of ‘hub’ hosted by the IPO whereby rights holders could provide contact details to assist people seeking the owner of a particular piece of copyright.  ACID itself holds a free Design Data Bank for its members and holds over 300,000 copies of designs including copies of pitch submissions. 

Submitted by Dids Macdonald, CEO of Anti Copying In Design “ACID” in conjunction with ACID’s chief legal counsel, Nick Kounoupias of ACID Accredited Law Firm DMH Stallard  

4 February 2009 

PAGE  
2

